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Retaliation
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Sampling Of Retaliation Laws

No Retaliation For:
A Complaints about or opposing discrimination. (FEHA/Title VII)

A Reporting illegal activity to government agency or refusing to
participate in illegal activity. (Labor Code § 1102.5)

AFili ng workerso compen§X2) on cl
A Taking covered leave of absence. (CFRA/FMLA)

A Complaints about wage issues.

A Complaints about workplace safety issues.

A Reporting what employee believes to be a violation of a

Securities and Exchange Commission rule or law (SOX).
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California Employment Law Jury Verdicts

Since January 1, 2007

A Plaintiffs prevailed 27 out of 47 times (57%) and
received an average award of $2,476,349, which
excludes costs and att ol

A Employees won more often on retaliation
claims (75% of the time) than they did on the
underlying discrimination claim (less than
50% of the time).

A Whistleblower verdicts were the largest,
averaging in excess of $4,000,000.

Morgan Lewis



United States District Court,

Northern District Of California 2007

A Federal jury awarded $5.6 million to an engineer
who alleged that she was wrongfully terminated

for complaining about discrimination.
A $836,000 in past economic loss

A $2.24 million in future economic loss

A $2.5 million in punitive damages
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Tangled Laws Relating To Medical
Leave, Disability Accommodation,
& Workplace Injuries
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Medical Leave: Relevant Laws

A California Fair Employment and Housing Act
( FEHA) , G@& ¥2040(a)C(m)d(r)

A California Family Rights Act (CFRA)

A Americans with Disabilities Act (ADA)

A Family and Medical Leave Act (FMLA)

A Labor Code § 132(a) (workplace injuries)
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FMLA/CFRA Medical Leave: Eligibility

A Covered Employers: 50 or more employees
A Covered Employees:

A Worked for employer for at least 12 months, and 1,250 hours
within the past 12 months, prior to the need for LOA; and

A Employed at a worksite with 50 or more employees within a 75-
mile radius.

A Qualifying Medical Leave: Employee is unable to work due
to the empl oyeebds own medi c
Aserious health conditiono

A Medical certification can and should be required. Use
Certification of Health Care Provider form approved by the
DFEH (AHCP Certificationo)
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FMLA/CFRA Medical Leave: How Long

A Up to 12 weeks within a 12-month period

A Ccan be taken on an intermittent basis

A Can be taken on a periodic basis

Aln increments as | ow as can
timekeeping system
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FMLA/CFRA Medical Leave: Who Pays?

A Unpaid by employer unless:

A Employer requires use of accrued paid sick time (medical
or family care).

A Employer requires use of accrued paid vacation time.

A Employee elects to use these benefits even if not required
to do so by the employer.
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FMLA/CFRA Medical Leave: Who Pays?

For Medical Leave, employee may apply for:

A Government-Mandated Benefits:
A SDI benefits through the EDD; or

A VDI Plan benefits through the Plan Administrator.

A Employer-Sponsored Benefits:
A Employer-sponsored STD Insurance Plan; or

A Employer-provided pay continuation program/policy.

A Employer must continue health plan coverage as if employee
were continuing to work. Employee must continue to pay the
empl oyeedbs share.
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FMLA/CFRA Medical Leave: Impact On

Employment Status

A Upon expiration of leave of 12 weeks or less,
employee is entitled:

A To be reinstated to former position, or

A To be employed in a comparable position that is available
and for which the employee is qualified, if her former
position no longer exists or is unavailable (per permissible
employer defenses).
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Disability Accommodation

A Cal. Govt. Code § 12940(m): Employer must
reasonably accommodate known disabilities

A Cal. Govt. Code § 12940(n): Requires interactive
process with the employee to determine
effective reasonable accommodations
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Workplace lliness/Injury Leaves

A Labor Code § 132(a): Cannot discharge
employee who takes a leave to recover from a
workplace injury

ATi me for leave | imited
necessityo

A Job eliminated

A If able to return, no longer qualified
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Hypothetical

A Joan calls on Sunday evening and leaves a voice
message for her supervisor saying she injured her back
over the weekend and was not sure when she would be
able to return to work.

AThe supervisor is upset bec
has been going steadily downhill over the past six
months. Despite repeated verbal counseling, she has
been tardy/absent on 15 occasions since January 1st,
and this is the last straw.

AThe supervisor wants HRO6s a
employment.

Do Your Supervisors Know To Call You?
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Questions & Answers

A Can the Company terminate Joan?

A Does the Company have 50 employees within a 75-mile
radius of Joanods work | ocat.

A Has Joan has worked at least 1,250 hours during the past
12 months?

Acan Joan obtain a medical cC e
conditiono?

A Has she partially or fully used her FMLA/CFRA LOA
entitlement for the relevant 12-month period?
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Questions & Answers

A Must the company give Joan a LOA?

AYes, up to a total of 12 weeks within a 12-month
period.
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Questions & Answers

A What information can the Company request
regarding Joanodos medi cal
t he Company thinks Joan

A If Joan is employed in California, the Company should use
a form of Certification of Health Care Provider approved by
the DFEH (AHCP Certi fication
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Questions & Answers

A Does it matter if she has not applied for SDI or if
t he Co mp a ntgrm disabdlity imsurance
carrier has denied her claim?

AThi s ma y su

ggest that Joan m
heal th condition. o The Com
healthcare provider of the C
Companyos full expense).
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Questions & Answers

A Assuming that Joan meets all eligibility
requirements for a FMLA/CFRA medical leave,
what must the Company do?

A Request that Joan provide a HCP Certification.

A Give Joan notice of the conditional designation of her time-
off as medical leave under FMLA/CFRA, pending receipt
of a HCP Certification.

A Give Joan a guarantee of reinstatement to the
same/comparable position at the conclusion of leave of 12
weeks or less, pending receipt of a HCP Certification.
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Question & Answers

A Does the Company have to let Joan:
A Accrue PTO (paid vacation and sick time) during the LOA?
A No

A Use PTO (paid vacation and sick time) that Joan had
accrued prior to the LOA?

A Yes

A Can the Company require that Joan use accrued PTO
(paid vacation and sick time)?

A Yes
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Questions & Answers

A What benefits, if any, must the Company provide
to Joan during the medical FMLA/CFRA leave?

A Health plan coverage (medical, dental, vision, EAP) under
the same terms and conditions as if the employee
continued working.

A Pay continuation if the Company has a program/policy for
such pay.
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Questions & Answers

A What about life, AD&D, short-term or long-term
disability insurance benefits, STD, LTD?

AThe Company does not have to provide continuation
of such group plan coverage.

ABe aware of the terms of
with Its insurance carriers.

A Joan should be directed to apply for:

A STD / LTD plan benefits - entitement will be determined by
Plan Administrator.

A SDI benefits- entitlement will be determined by EDD.
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Hypothetical

(Occupational Injury/lliness)

A What if Joan had sustained her back injury at
work (rather than at home)?

A If the employee is eligible for FMLA/CFRA LOA,
also designate the Industrial lliness/Injury LOA
as a concurrent medical FMLA/CFRA LOA.

A All terms and conditions are the same as FMLA/CFRA,
Including continuation of health plan coverage for the first
12 weeks as if the employee was actively working.
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Questions & Answers

A Employer cannot terminate an employee who takes a
leave of absence to recover from an injury compensable
under the workerso compensa
employer can establish that business necessity
compelled the termination.

A Employer cannot treat employee any less favorably
under policies and practices than a similarly situated
employee.

A ADA/FEHA interactive process and reasonable
accommodation obligations also apply.

2 Morgan Lewis



Hypothetical

A After being on FMLA/CFRA medical leave for 12
full weeks, Joan submits an updated HCP
Certification to HR that says Joan will need to be
out of work probably another 3 months and,
depending upon her progress (i) she may need
to be out longer, and (ii)) she may require back
surgery.
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Hypothetical

AJoands supervisor reque:
replace Joan with the temporary who has been
filling in for Joan. The temporary has been an
excellent employee T much better than Joan In
all areas of performance, including attendance 1
and Is looking for a regular position with
benefits. Unless the Company can make the
temporary an offer now, it is likely that the
temporary will soon obtain regular employment
elsewhere.
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Questions & Answers

A Can the Company terminate Joan, or must it
grant her an extension of her FMLA/CFRA
medical LOA?

A The Company should not terminate Joan, and should grant
her an extension of her medical LOA as a reasonable
accommodation for a Aphysica
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Questions & Answers

A If Joan requests more extensions of the LOA as
being medically necessary, how long does the
Company have to continue to approve
extensions of the LOA?

A For a reasonable period

A Until it is unlikely she will be able to return in the
foreseeable future

A Until it Imposes an undue hardship (!!)
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New Disability Cases

A Huber v. Wal-Mart Stores, Inc. (8th Cir. 2007)
[Case settled pending review by U.S. Supreme
Court]. Huber sued under the ADA. Argued for
automatic reassignment to vacant position,
regardless of whether she was the superior
candidate. Eighth Circuit disagreed.
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New Disability Cases

A Gambini v. Total Renal Care, Inc. (9th Cir.
2007). Bipolar plaintiff who read performance
review, threw it across the desk and hurled
profanities at her manager. She was terminated.
Ninth Circuit (applying Washington law) held that
Nl c]J]onduct resulting fr .
the disability and not a separate basis for
termination. o (Developil |
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New Disability Cases

A Green v. State of California, 42 Cal.4th 254
( 2 0 0Under thee FEHA, a plaintiff must
demonstrate that he or she was qualified
for the position sought or held in the sense
that he or she Is able to perform the
essential duties of the position with or
wi t hout reasonabl e ac
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New Disability Cases

A May 2007 San Francisco Jury Verdict: Pregnant
employee requested accommodation that she
not be required to lift more than 20 Ibs. Employer
provided light duty only for employees with
iIndustrial injuries. $2.34 million jury verdict.
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Meal & Rest Break Issues
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Meal Breaks

A Employee who works for more than five hours
per day must be provided a meal period of at
least 30 minutes.

A Exception: If the total work period per day is six
hours or less, the meal period can be waived by
mutual consent. (Labor Code § 512(a); Wage
Order No. 4-2001, Section 11)

A Must record meal periods (unless all operations
cease during meal period). (Wage Order No. 4-
2001, Section 7)
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Rest Periods

A Employers must permit employees to take rest periods
that should be in the middle of each work period, if
practicable.

A Must allow employees to take 10 minutes of net rest time
per each four-hour work period.

A Exception: A rest period need not be allowed for
employees whose total daily work time is less than three
and one-half hours. (Cal. Code Regs., title 8, 811070
(12)(A))

A Rest periods need not be recorded. (Wage Order No. 4-
2001, Section 7)

7 Morgan Lewis



Meal & Rest Breaks

A Murphy V. Kenneth Cole Productions,
20 Cal.4th 1094 (2007)

A Employers must pay nonexempt employees one hour of
pay for each day that a required meal or rest period is
not nprovided. o

AThese payments are fiwages, O
three-year statute of limitations applies under the Labor
Code, and a four-year statute of limitations applies under
Business & Professions Code Section 17200.

A The holding in Murphy makes cases for missed meal
breaks even more lucrative for plaintiff class action
lawyers.
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Meal & Rest Breaks

AWhat does it mean to fApl
meal and rest breaks?

A This is one of the most significant legal issues
currently facing California employers.

A Murphy suggested that employers need only to
Aprovideo the meal peri
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Meal & Rest Breaks

A White v. Starbucks, 497 F.Supp.2d 1080 (N.D. Cal. 2007)
AHel d: Employer must doffer, o

AThe court explained, #A[t] he
faced with this issue, would require only that an employer
offer meal breaks, without forcing employers actively to
ensure that workers are taking these breaks. In short, the
employee must show that he was forced to forgo his meal
breaks as opposed to merely showing that he did not take
them regardless of the reaso
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Meal & Rest Breaks

A Moreno et al. v. Guerrero Mexican Food Prods. et al.,
No. CV-057737 (C.D. Cal. Oct. 11, 2007)

AHel d: Californiads meal per

employers to notify employees that they are free to take
a 30-minute, off-duty break.

AHowever, these rules fAdo no
ensure that employees take advantage of what is made
avalilable to them. o

AfR[ Rlequiring enforcement of
undue burden on employers whose employees are
numerous or . . . who do not remain in contact with the
e mp | oyer during the day. o
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Meal & Rest Breaks:

What Should Employers Do?

A Without a definitive ruling from a California court,
It IS not clear whether employers must ensure
that employees take meal periods, or must
merely make meal periods available.

A Until a California state court decides the issue,
employers may consider the following to ensure
compliance:
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Meal & Rest Breaks:

What Should Employers Do?

A Reexamine policies, practices, and forms that relate to rest
breaks and meal periods. Implement a written meal period
policy that entitles employees to off-duty meal periods as
required by law. Communicate the policy to all nonexempt
employees and their managers.

A Train managers on the importance of ensuring that employees
take their breaks.

A Schedule meal periods of all nonexempt employees.
A Monitor meal period compliance by employees.

A Investigate instances of missing, late, or short meal periods to
determine whether employees are prevented from taking, or are
choosing to voluntarily forgo, meal periods.

A Reexamine classification of positions as exempt. Morgan Lewis



Misclassification Of Employees
As Exempt
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Misclassification Of Employees

A Tech company agreed to pay $24 million to settle allegations
that it misclassified 30,000 technical support workers and

failed to pay them overtime in violation of federal and state
law.

A Financial services company agreed to pay California stock
brokers $37 million to settle overtime claims. A rash of wage
and hour class actions have been filed in the securities
Industry.

A Insurance company representatives: $209 million

A Soda company sales representatives: $20.2 million
A Retail electronics managers: $29 million

A Personal Bankers: $22 million

A Grocery Store Managers: $37 million

A Engineers: $28 million .
s Morgan Lewis



Misclassification

A Audit Positions

A Out-of-state companies with California
employees must comply with California
wage/hour laws, which differ from the FLSA
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Incentive Compensation Plans
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Common Issues With Incentive

Compensation Plans

A Commission/Bonus Plans Often Fail To:

ADefine when the bonus/ commi s

A Define whether employee must be employed at the time
that the bonus I s paid for I

A Define how commissions are paid to a sales manager who
goes on a paid leave of absence.
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New Cases

A Prachasaisoradej v. Ralphs Grocery Co., 42 Cal.4th 217
(2007). May employers use profit-based incentive plans
to compensate employees? (Bonus was based on the
companyos actual net earnin
revenues and expenses of the store.)

A Yes. Bonus was supplemental to guaranteed wage. Did
not create entitlement to specific amount. Bonus
conditioned on profitability of store as a whole, without
regard to losses attributable to each employee.

e Morgan Lewis



New Cases

A Schachter/Citibank: Is a plan that provides that
an employee forfeits shares he has purchased
at a discount from his employer if he voluntarily
leaves his employment or Is terminated for
cause within two years illegal under the Labor
Code?

A No. The plan was voluntary and designed to
retain high-level employees.

Morgan Lewis



Paychecks
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Paychecks

A Are You Providing Itemized Wage Statements Required
By Labor Code § 226(a)?

A Issue is cropping up more frequently in wage/hour class actions

A Are You Providing All Earned Wages In Final Paycheck
On Day Of Termination As Required By Labor Code?

A Often included in wage/hour class actions

A Are Your Paychecks Drawn On A California Branch As
Required By Labor Code § 2127?

2 Morgan Lewis



ltemized Wage Statements

Labor Code § 226(a)

Must provide itemized statement in writing:
A Gross Wages earned

A Total hours worked

A All deductions

A Net wages earned

A Inclusive dates of the payment period

AEmpl oy e e 6 s onlydastéouraigits of SSN
(effective 1-1-2008) or employee I.D. number

A Name and address of the legal entity/employer

A All applicable hourly rates in effect during the pay period
and the corresponding number of hours worked at each
hourly rate

5 Morgan Lewis



Final Paycheck

AlLaborCode§201(a): dAlf an em
an employee, the wages earned and unpaid at
the time of discharge are due and payable
| mmedi atel y. o

A Labor Code § 202 (a): If an at-will employee
quits, he must be paid within 72 hours unless he
has given 72 hourso pri
to quit, in which case he must be paid at the time
of quitting.
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Final Paycheck

A Labor Code § 203:

If an employer willfully fails to pay ... any wages
of an employee who Is discharged or who quits,
the wages of the employee shall continue as a
penalty from the due date thereof at the same
rate until paid or until an action therefor Is
commenced; but the wages shall not continue
for more than 30 days.

Morgan Lewis



Paychecks Must Be Drawn

on California Branch
Solis v. Reqis (N.D. Cal 12/10/07

A California Labor Code § 212 requires paychecks to be:
(1) negotiable, (2) payable in cash, (3) on demand, (4)
without discount, (5) at an established place of business
In the State, (6) the name and address of which appears
on the instrument, and (7) which place of business has
been prepared, by the deposit of funds, the
establishment of credit, or by some arrangement or

understanding, to pay the money called for by the
Instrument.

A There cannot be a fee to cash the paycheck.

A Labor Code § 213(d) prohibits direct deposit unless an
employee voluntarily authorizes it.

A Summary judgment granted to named plaintiff.

5 Morgan Lewis
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Fixed-Term Employment Agreements

Impact The Hiring Process

Q. Is a California employer subject to liability for
hiring a competitoros
employees are subject to fixed-term
employment agreements?

A. Potentially yes, under CRST Van Expedited,

Inc. v. Werner Enterprises, Inc., 479 F.3d
1099 (2007).
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Key Points From CRST Case

A The Ninth Circuit held that Werner did not have the legal
right to solicit the employees because they were not

empl oyed Anat will . o
A Under California law, to maintain a claim for unlawfully soliciting
nat will o empl oyees, I n additio

must show an independently wrongful act, such as trade secret
misappropriation, fraud, or an antitrust violation.

A However, the Ninth Circuit concluded CRST was not required to
prove an independently wrongful act because its employees
were not ndAat will .o The freedo
to Awal k awayo from empl oyment
one-year contract because neither party could break the
relationship without a financial penalty.

Awerner engaged I n wrongdoing me
employees after Werner became aware of these contracts.

5 Morgan Lewis



Legislative Update:
California-Specific Employment-
Related Statutes
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AB 392 Military Spouse Leave

A Emergency legislation took effect on 10/9/07.
A Applies to employers with 25 or more employees.
A Eligible employees must be given up to 10 days of unpaid

time off when their spouse is on leave from military
deployment.

AAn AEligible Employeed is one

A works an average of at least 20 hours per week;

A isa spouse of either (a) a member of the Armed Forces deployed to an
area designated as a combat theatre or combat zone or (b) a member
of the National Guard or Reserves who has been deployed during a
period of military conflict;

A provides the employer with notice of the intent to take such leave within
at least two business days of receiving official notice that his or her
spouse will be on leave; and

A submits written documentation to the employer certifying that the
spouse will be on leave from deployment during the time military spouse

leave is requested. . Morgan Lewis



SB 161317 Use Of Hands-Free Devices

While Driving

A Effective 7/1/2008

A Requires drivers to use a hands-free device
when using a cell phone while driving.

A Employers should implement policies in accord
with this new provision.
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SB 9291 Lowered Hourly Rate For

Computer Software Professional Exemption

A Effective 1/1/2008.

A Existing law exempts computer software
professionals from overtime requirements If the
employee Is primarily engaged in duties that
meet the requirements of the exemption and Is
paid at least a specified minimum hourly rate on
an hourly or salary basis.

A The hourly rate is adjusted each year on
January 1.

AIn 2007, the hourly rate was $49.77.
A In 2008, the hourly rate is $36.00.
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AB 650 Employer Required Notification 1

Earned Income Tax Credit

A Effective 1/1/08.

A Applies to all CA employers who are required to provide
unemployment insurance.

A Must provide notice to all employees that they may be
eligible to take a federal Earned Income Tax Credit.

A The notice must be hand-delivered or mailed to
employees within one week before, after, or at the same
time the employer provides an annual wage summary
(W-2 or 1099).

A Employers may not satisfy this obligation by posting the
notice on an employee bulletin board or delivering it
through interoffice mail.
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AB 338 Temporary Disability Payments

A Effective 1/1/08.

A Under prior law, disabled worker could receive 104
weeks (two years) of temporary disability benefits;
however, the benefits had to be collected within 104
weeks of the first date that temporary disability was paid.

A Under the new law, the 104 weeks of benefits must be
collected within five years of the date of injury, thus the

Injured worker has a longer period of time in which to
collect the benefits.
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Minimum Wage Increase

A Effective 1/1/2008.

A California minimum wage increased to
$8.00/hour.

A San Francisco minimum wage increased to
$9.36/hour.
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Exempt Employee Salary Adjustments

A Effective 1/1/2008.

ACal i forniads executive,
professional exempt employees must be paid a
salary of at least $640 per week, $2,773.33 per
month, or $33,280 per year.
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